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1. We have heard the learned counsel for the parties. The present
appeal has been filed against the order dated February 24, 2021
passed by the Adjudicating Officer (hereinafter referred to as ‘AQO’)
of Securities and Exchange Board of India (hereinafter referred to as

‘SEBI).

2. There is a delay in the filing of the appeal. The ground urged
Is that the appellant was never served with the show cause notice nor
was served with the impugned order and they only came to know
about the impugned order when they searched the website of SEBI in

August 2021.

3. A limited affidavit has been filed by the respondent contending
that the show cause notice was sent at the last known address of the
appellant at New Delhi on December 23, 2020 which returned
undelivered and thereafter publication was made in two newspapers
of Delhi, based on which the appellant was required to file a reply to
the show cause notice. It was contended that in view of the

publication, the appellant is deemed to have been served.

4.  We find that the appellant has made a specific assertion that he
had shifted his residence from New Delhi to Gurgaon Haryana on
June 15, 2019. We further find that the procedure involved under

Rule 4 of the Securities and Exchange Board of India (Procedure for



Holding Inquiry and Imposing Penalties by Adjudicating Officer)
Rules, 1995 (hereinafter referred to ‘Rules’) has not been followed in
the instant case. The respondent is required to deliver the summons
personally and thereafter by registered post and thereafter by
affixation and as a last resort by publication. We find that the
appropriate procedure has not been followed in the right perspective
and no steps have been taken to serve the summons personally or by
affixation and if the same had been done the respondent would have
got to know about the shifting of the appellant from the residence in
question. In any case, publication in the newspapers is reputable

presumption.

5.  Considering the aforesaid, we are of the opinion that the
appellant was not served with the show cause notice nor was served
with any notice asking them to appear for hearing. We are of the
opinion that the delay in the filing of the appeal has been sufficiently
explained. Consequently, the delay is condoned. The application is

allowed.

6.  For the same reason, we are of the opinion that the proceedings
were ex-parte and the appellant was not given an opportunity of
hearing. Consequently, the impugned order cannot be sustained on

this short ground and is set aside. The appeal is allowed and the



matter is remitted to the AO to pass a fresh order after serving a show
cause notice and proceed from thereafter. In this regard, the
appellant will appear before the AO on January 24, 2022 on which
date the appellant would be served with the show cause notice and
the matter will proceed from there onwards in accordance with law.

In the circumstances of the case, parties shall bear their own costs.

7. The present matter was heard through video conference due to
Covid-19 pandemic. At this stage it is not possible to sign a copy of
this order nor a certified copy of this order could be issued by the
Registry. In these circumstances, this order will be digitally signed
by the Private Secretary on behalf of the bench and all concerned
parties are directed to act on the digitally signed copy of this order,
Parties will act on production of a digitally signed copy sent by fax

and/or email.

Justice Tarun Agarwala
Presiding Officer

Justice M. T. Joshi
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