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Appeal No. 414 of 2015
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CORAM: Justice J.P. Devadhar, Presiding Officer
Jog Singh, Member
Dr. C.K.G. Nair, Member

Per: Justice J.P. Devadhar (Oral)

1. In these group of twenty six appeals, the appellants have
challenged the common order passed by the Adjudicating Officer (“AO”
for short) of Securities and Exchange Board of India (“SEBI” for short)
on 19.05.2015. By the said order penalty is imposed on each appellant
under Section 15HA of Securities and Exchange Board of India Act,
1992 (“SEBI Act” for short). In some cases penalty is also imposed under
Section 15A(a)/ 15HB of SEBI Act. Since common order is challenged in
these appeals, all these appeals are heard together and disposed of by this

common decision.

2. Dispute in all these appeals relate to the trades executed by the

appellants in the scrip of Richa Industries Ltd. (“RIL” for short) during
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the period from 01.12.2008 to 31.12.2009 (“Investigation Period” for
short). During the investigation period, it was observed that the scrip of
RIL opened at ¥ 61.10 on 01.12.2008, touched high of I 161.80 on
16.11.2009, low of I 29/- on 16.03.2009 and closed at ¥ 110.20 on

31.12.2009.

3. In the impugned order, the AO has considered the entities referred
to therein as Group- I and Group- Il entities and held that the entities
covered under each group were connected to each other by one way or
the other and had dealt in the scrip of RIL in a fraudulent and
manipulative manner, without real change in beneficial ownership of
shares by indulging in synchronized trades, structured trades, circular
trades and cross deals, thereby creating artificial volumes and price rise
in the scrip of RIL. It is also held that certain entities belonging to
Group-I had also contributed significantly to the positive Last Traded
Price (LTP), created New High Price (NHP) and entered into first trades
which further created positive LTP, thereby, manipulating the price of the
scrip of RIL. Accordingly, penalty is imposed on all the entities covered
under Group-I and Group-Il.  Penalty is also imposed on DBS
Cholamandalam Securities Limited (now known as Cholamandalam
Securities Ltd.) for aiding and abetting its clients covered under Group-I
and Group-II in executing manipulative and fraudulent trades i.e. circular
trades, synchronized trades, structured trades and self trades which

resulted in creation of artificial volume and price manipulation.
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4. In para 16 of the impugned order, the AO has set out the
connection between the entities in each group. In para 17, the gross buy,
gross sell and net traded volume of the Group-I entities are set out. In
paras 20 to 76 of the impugned order the AO has set out the details of the
trades executed by the entities in Group-I and Group-II. In paras 77 to
161 of the impugned order the AO has recorded the submissions made by

the respective entities in Group-I and Group-II.

5. Without considering the merits of arguments advanced by each
entity in Group-I and Group-II, the AO, in paras 162 to 178 of the
impugned order after referring to the details of the trades executed by the
entities in the respective groups arrived at a conclusion that the said
entities had entered into circular trades where there was no transfer of
beneficial ownership and the shares were circulated among the group
entities which ultimately resulted in creation of artificial volume and
price rise in the scrip of RIL. It is further held that the said circular
trades were executed through certain reversal trades, synchronized trades

and structured trades.

Appeal No. 390 of 2015 (Dhvani D. Kothari v/s SEBI)

6. When Appeal No. 390 of 2015 was taken up for hearing, counsel
for the appellant submitted that on 30.06.2009 the appellant had
purchased 10000 shares of RIL in off market from Bahar Paper Pvt. Ltd.
and on 07.07.2009 sold 10000 shares of RIL on market wherein the
counter party happened to be Bahar Paper Pvt. Ltd. As the appellant had

made profits by acquiring 10000 shares of RIL in off market and selling
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the said shares on market it is submitted that the appellant being
unconnected to Bahar Paper Pvt. Ltd., it could not be said that the trades

executed by the appellant were fraudulent trades.

7. In para 178 (iv) of the impugned order the AO has held that the
appellant alongwith others had indulged in various manipulative and
fraudulent trades in the scrip of RIL and by executing off and on market
transactions had created artificial volumes and thus violated the
provisions contained in the SEBI Act and the Securities and Exchange
Board of India (Prohibition of Fraudulent and Unfair Trade Practices
relating to Securities Market) Regulations, 2003 (“PFUTP Regulations”
for short) and hence liable for monetary penalty under Section 15HA of

SEBI Act. Accordingly, penalty of I 5 lac is imposed on the appellant.

8. In the Table set out in para 16 of the impugned order, it is recorded
that the appellant-Dhvani Kothari is related to her husband Darshan
Kothari. Apart from the above, nowhere in the impugned order it is stated
that the appellant was connected with Bahar Paper Pvt. Ltd. or any of the
entities set out in the impugned order. Fact that the appellant purchased
shares of RIL from Bahar Paper Pvt. Ltd. in off market and sold the said
shares on market, wherein, Bahar Paper Pvt. Ltd. happens to be the
counter party, no doubt raises strong suspicion that the said trade may not
be a genuine trade. However, without recording any reasons as to how
the said trade could be said to be fraudulent and manipulative trade or the
basis on which the appellant could be said to be connected to Bahar

Paper Pvt. Ltd., merely on the basis of certain general observations the
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AOQ could not have arrived at a conclusion that the trades executed by the

appellant were fraudulent and manipulative trades.

0. Apart from the above, from the impugned order it is not possible to
ascertain as to whether the AO has held that the trades executed by the
appellant were circular trades or synchronized trades or structured trades.
Assuming that the trades executed by the appellant were synchronized
trades or circular trades, the AO is not justified in treating the appellant
who has executed a single trade on market to be on par with other
persons who have been executed several circular trades, synchronized
trades, structured trades and self trades on market and impose uniform

penalty of T 5 lac on all such persons including the appellant.

10. It 1s relevant to note that indulging in a fraudulent and unfair trade
practice relating to securities is a serious offence and therefore, under
Section 15HA of SEBI Act, maximum penalty of ¥ 25 crore is imposable
on any person indulging in such practices. In such a case, the AO without
considering the merits of individual case of the appellant could not and
ought not to have held that the trade executed by the appellant was a

fraudulent trade.

11. It is possible to envisage that in a given case, a person may
genuinely buy shares in off market and sell at a profit on market and by
co-incidence the counter party could be the person from whose the shares
were purchased. In such a case, without establishing the fraudulent
intention between the parties based on any direct or circumstantial

evidence, it cannot be said that the trades were not genuine trades.
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12.  Counsel for SEBI fairly stated that the impugned order does not
specifically record reasons for treating the trade executed by the appellant
as fraudulent trade. However, counsel for SEBI sought to justify the
impugned order by relying on a chart prepared by him from the data
contained in the show cause notice. According to the counsel for SEBI,
even though the impugned order does not record any reason for treating
the trade of the appellant to be a fraudulent trade, the said inference can
be easily drawn from the data contained in the show cause notice, copy of

which has already been furnished to the appellant.

13. It 1s well established in law, that where a decision affects the rights
of any person then it is absolutely essential that reasons must be recorded
for arriving at such decision [see Kranti Associates (P) Ltd. v/s Masood
Ahmed Khan reported in (2010) 9 SCC 496]. In the present case,
appellant is held guilty of indulging in fraudulent transactions in
securities which entails penalty up to I 25 crore under Section 15HA of
SEBI Act. In the absence of any reason recorded in the impugned order,
it is not open to SEBI to contend that the inference must be drawn from
the show cause notice. In these circumstances, we have no option but to
set aside the impugned order qua the appellant and restore the matter for

fresh decision on merits.

14.  Fact that the appellant had not filed any reply to the show cause
notice and the fact that the appellant had failed to avail the opportunity of
personal hearing, did not preclude the AO from considering the data

given in the show cause notice and record reasons for arriving at any
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conclusion on the basis of the said data. In the absence of any such
reasons recorded in the impugned order, it is not open to the counsel for
SEBI to supply reasons on the basis of a chart prepared by him. Apart
from the above, treating the appellant who has executed a single trade on
market could not be treated on par with others who had executed multiple
trades and impose uniform penalty, especially when the AO by
exercising discretion has deemed it fit not to impose maximum penalty
prescribed under Section 15HA of SEBI Act. In other words, the AO is
not justified in treating the persons who are not similarly situated as one

class and impose uniform penalty.

15.  For all the aforesaid reasons, the impugned order is quashed and
set aside qua the appellant and is restored to the file of AO for passing

fresh order on merits and in accordance with law.

Appeal No. 391 of 2015

16.  Appellant herein is the husband of Dhvani D. Kothari (Appellant
in Appeal No. 390 of 2015). Appellant in off market had acquired
50,000 shares of RIL from Bahar Paper Pvt. Ltd. between 16.06.2009 to
30.06.2009 and sold on market 40,000 shares of RIL during the period

from 18.06.2009 to 02.07.2009.

17.  In the impugned order, the AO has held that the appellant has
indulged in several manipulative and fraudulent trades in the scrip of RIL
and by executing off and on market transactions has created artificial

volumes, thereby violating the provisions contained in the SEBI Act and
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PFUTP Regulations and hence appellant is liable for monetary penalty
under Section 15HA of SEBI Act. Apart from recording that the
appellant is related to his wife Dhvani D. Kothari, there is no finding
recorded in the impugned order to suggest that the appellant was
connected either to Bahar Paper Pvt. Ltd. or any other entities in Group-
I/Group-II. In the absence of any finding recorded in the impugned order
it is impossible to ascertain as to whether the AO has held that the trades
executed by the appellant were circular trades or synchronized trades or
structured trades. Reasons not recorded in the impugned order could not
be supplied by counsel for SEBI by furnishing a chart. Apart from the
above, the appellant could not be treated on par with other persons who
had executed circular/synchronized/structured trades and impose uniform
penalty of I 5 lac, on the appellant and others who had executed

circular/synchronized/structured trades.

18. In these circumstances, for the reasons stated in case of Dhvani D.
Kothari (Appeal No. 390 of 2015) we set aside the impugned order qua
the appellant and restore the matter to the file of AO for fresh decision on

merits and 1n accordance with law.

Appeal Nos. 380, 381, 382 & 383 of 2015

19. Dispute in these four cases relate to the trades in the scrip of RIL
executed during the investigation period by the broker, Cholamandalam
Securities Ltd. (Appellant in Appeal No. 380 of 2015) on behalf of its
clients Dynamic Global Profanchises Pvt. Ltd. (Appellant in Appeal No.

381 of 2015), Man Mohan Singh Dua (Appellant in Appeal No. 382 of
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2015) and Ajit Singh Dua (Appellant in Appeal No. 383 of 2015)

(“Clients” for convenience).

20. Inpara 87 and para 92 of the impugned order the AO has recorded
the submissions made by the clients (Dynamic Global Profanchises Pvt.
Ltd., Man Mohan Singh Dua and Ajit Singh Dua) that the transactions on
market/ off market in the scrip of RIL were carried out in their account
by the broker (Appellant in Appeal No. 380 of 2015) without their
instructions/ consent. In para 126 of the impugned order, AO has
recorded the submission made by the broker (Appellant in Appeal No.
380 of 2015) that the alleged trades were executed by it pursuant to

instructions given by the aforesaid clients.

21.  After recording the aforesaid submissions made by the broker and
its clients which are diametrically opposite to each other, the AO, without
recording any finding as to whose submission is worthy of acceptance,
has purported to hold that the clients (Dynamic Global Profanchises Pvt.
Ltd., Man Mohan Singh Dua and Ajit Singh Dua) are guilty of trading in
the shares of RIL in a fraudulent and manipulative manner and the broker
(Cholamandalam) is guilty of aiding and abetting the clients in executing
fraudulent trades. If the clients had not instructed the Broker to trade in
the shares of RIL, then the clients could not be held guilty. Assuming that
the clients had instructed the broker to trade in the shares of RIL, how the
broker can be said to have aided abetted in executing fraudulent trades is
not set out in the impugned order. In our opinion, the AO was duty

bound to consider the respective submissions made by the broker and the
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clients and record his reasons for accepting or rejecting any of the said
submissions. Failure on part of the AO to consider the submissions made

by the broker and the clients has led to miscarriage of justice.

22.  Apart from the above, in para 176 of the impugned order, the AO
has recorded the submission of the broker that the cross deals executed
by it on behalf of its clients are nothing but negotiated deals and
thereafter, by relying on a decision of this Tribunal in case of Bubna
Stock Broking Services Ltd. v/s SEBI (Appeal No. 41 of 2009 decided on
04.11.2009) the AO proceeded to hold that the trades in question are

nothing but cross deals and cannot be treated as negotiated deals.

23.  As per SEBI circular dated 14.09.1999, all negotiated deals
(including cross deals) are permitted to be executed only on the screens
of the exchanges in the price and order matching mechanism of the
exchanges just like any other normal trade. Thus, executing negotiated
deals including cross deals is permitted on the screens of the exchanges.
As held by this Tribunal in case of Bubna Stock Broking Services Ltd.
(supra) it is only if the broker had attempted to interfere with the price
and the order matching mechanism of the system, action can be taken
against the broker. In the present case, there is no such finding recorded.
Since the impugned order does not contain any finding as in the case of
Bubna Stock Broking Services Ltd. (supra) that the broker has attempted
to interfere with the price and the order matching mechanism of the
system, the AO is not justified in rejecting the plea of the broker by

merely relying on the decision of this Tribunal in case of Bubna Stock
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Broking Services Ltd. (supra). Counsel for SEBI cannot be permitted to

supply reasons which are not to be found in the impugned order.

24.  In these circumstances, we set aside the impugned order qua the
appellants in these four appeals and restore the matters to the file of AO

for fresh decision on merits and in accordance with law.

25. At this stage, counsel for both parties in the remaining cases
submitted that in view of our decision in aforesaid appeals, the impugned
order in all other appeals may also be quashed and restored for fresh

decision on merits and 1n accordance with law.

26. Accordingly, the impugned order is quashed against all other
appellants and restored for fresh decision on merits and in accordance

with law.

27.  All twenty six appeals are disposed of in the aforesaid terms with
no order as to costs.

Sd/-
Justice J.P. Devadhar
Presiding Officer

Sd/-
Jog Singh
Member

Sd/-
Dr. C.K.G. Nair

Member
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